
SUPREME COURT OF THE UNITED STATES
────────

No. 90–1424
────────

MANUEL LUJAN, JR., SECRETARY OF THE INTERIOR,
PETITIONER v. DEFENDERS

OF WILDLIFE ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF

APPEALS FOR THE EIGHTH CIRCUIT
[June 12, 1992]

JUSTICE KENNEDY,  with  whom  JUSTICE SOUTER joins,
concurring in part and concurring in the judgment.

Although  I  agree  with  the  essential  parts  of  the
Court's  analysis,  I  write separately to make several
observations.

I agree with the Court's conclusion in Part III-A that,
on the record before us, respondents have failed to
demonstrate  that  they  themselves  are  “among the
injured.”  Sierra Club v.  Morton,  405 U. S. 727, 735
(1972).  This component of the standing inquiry is not
satisfied unless

``[p]laintiffs . . . demonstrate a `personal stake in
the outcome.' . . . Abstract injury is not enough.
The plaintiff must show that he `has sustained or
is  immediately  in  danger  of  sustaining  some
direct  injury'  as  the  result  of  the  challenged
official conduct and the injury or threat of injury
must  be  both  `real  and  immediate,'  not
`conjectural'  or  `hypothetical.'''   Los  Angeles v.
Lyons,  461  U. S.  95,  101–102  (1983)  (citations
omitted).

While it may seem trivial to require that Mss. Kelly
and Skilbred acquire airline tickets to the project sites
or  announce  a  date  certain  upon  which  they  will
return, see  ante, at 8, this is not a case where it is
reasonable to assume that the affiants will be using
the sites on a regular basis, see Sierra Club v. Morton,
supra, at 735, n. 8, nor do the affiants claim to have
visited the sites since the projects commenced.  With
respect  to  the  Court's  discussion  of  respondents'



“ecosystem nexus,” “animal nexus,” and “vocational
nexus” theories,  ante,  at 9–11, I  agree that on this
record  respondents'  showing  is  insufficient  to
establish standing on any of these bases.  I am not
willing to foreclose the possibility,  however,  that  in
different  circumstances  a  nexus  theory  similar  to
those  proffered  here  might  support  a  claim  to
standing.   See  Japan  Whaling  Assn. v.  American
Cetacean  Soc.,  478  U. S.  221,  231,  n. 4  (1986)
(“respondents  . . .  undoubtedly  have  alleged  a
sufficient `injury in fact' in that the whale watching
and  studying  of  their  members  will  be  adversely
affected by continued whale harvesting”).
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In light of the conclusion that respondents have not

demonstrated  a  concrete  injury  here  sufficient  to
support standing under our precedents, I  would not
reach the issue of redressability that is discussed by
the plurality in Part III-B.
 I  also join Part  IV of  the Court's  opinion with the
following observations.  As government programs and
policies become more complex and far-reaching, we
must be sensitive to the articulation of new rights of
action that do not have clear analogs in our common-
law tradition.   Modern  litigation  has  progressed far
from the paradigm of Marbury suing Madison to get
his  commission,  Marbury v.  Madison,  1  Cranch 137
(1803),  or  Ogden  seeking  an  injunction  to  halt
Gibbons' steamboat operations.  Gibbons v. Ogden, 9
Wheat. 1 (1824).  In my view, Congress has the power
to define injuries and articulate chains of causation
that will give rise to a case or controversy where none
existed before, and I do not read the Court's opinion
to suggest a contrary view.  See Warth v. Seldin, 422
U. S. 490, 500 (1975);  ante, at 22–23.  In exercising
this power, however, Congress must at the very least
identify the injury it seeks to vindicate and relate the
injury to the class of persons entitled to bring suit.
The citizen-suit provision of the Endangered Species
Act  does  not  meet  these  minimal  requirements,
because while the statute purports to confer a right
on “any person . . .  to enjoin . . .  the United States
and  any  other  governmental  instrumentality  or
agency . . .  who is alleged to be in violation of any
provision of this chapter,” it does not of its own force
establish that there is an injury in “any person” by
virtue of any “violation.”  16 U. S. C. §1540(g)(1)(A).

The Court's holding that there is an outer limit to
the power of Congress to confer rights of action is a
direct  and necessary consequence  of  the case and
controversy  limitations  found in  Article  III.   I  agree
that it would exceed those limitations if, at the behest
of  Congress  and in  the absence of  any showing of
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concrete injury, we were to entertain citizen-suits to
vindicate  the  public's  nonconcrete  interest  in  the
proper administration of the laws.  While it does not
matter how many persons have been injured by the
challenged action, the party bringing suit must show
that the action injures him in a concrete and personal
way.  This requirement is not just an empty formality.
It preserves the vitality of the adversarial process by
assuring both that the parties before the court have
an  actual,  as  opposed  to  professed,  stake  in  the
outcome, and that “the legal questions presented . . .
will be resolved, not in the rarefied atmosphere of a
debating  society,  but  in  a  concrete  factual  context
conducive  to  a  realistic  appreciation  of  the  conse-
quences  of  judicial  action.”   Valley  Forge  Christian
College v. Americans United for Separation of Church
and  State,  Inc.,  454  U. S.  464,  472  (1982).   In
addition, the requirement of concrete injury confines
the Judicial  Branch to its  proper,  limited role in the
constitutional framework of government.

An independent judiciary is held to account through
its open proceedings and its reasoned judgments.  In
this process it is essential for the public to know what
persons or groups are invoking the judicial power, the
reasons  that  they  have  brought  suit,  and  whether
their claims are vindicated or denied.  The concrete
injury requirement helps assure that there can be an
answer  to  these  questions;  and,  as  the  Court's
opinion  is  careful  to  show,  that  is  part  of  the
constitutional design.

With these observations, I concur in Parts I, II, III-A,
and IV of the Court's opinion and in the judgment of
the Court.


